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A Survey of Sanctions Awarded 
for E-Discovery Violations 
By David A. l(otler 

he last 25 yea rs have witnessed an 
explos ion in the growth of informa-
tion technology that few could have 

possibly predic ted . Today, over 210 bi llion 
emails are sent each day, tex t-messaging is de 
rigueur, and lntemet-ready laptops and PDAs 
are ubiqu itous. U nsurpri singly, the enormous 
amount of informat ion generated and dis-
seminated each day has caused a se ismic shift 
in the landscape of litigation, most notably in 
th e rract ice of discovery. 

\Vhere discovery once in\'o lved the tan-
gible process of digging th rough boxes of 
paper and generally required on ly knowledge 
of case-specific facts and the rules of privi-
lege and work-produc t doc trines, it is now 
cond ucted almost entirely electron icall y, and 
deman ds technological expert ise. Th is new 
brand of d iscove ry-termed "e-d iscovery"-
quickly grew over the las t decade, and is now 
the norm in li riga tic>n. 

As li tigators continue to polish th eir 

Continued on page 23 

"Hands On" Evidence 
By Kath leen M. Grover 

W e have a ll heard the saying "A pic-
ture is worth a thousand words." 
During tr ia l, however, the actua l 

subject of the photograph is worth more than 
a thousand words when it can be entered 
in to ev idence. The quest ion is wh ich is more 
conYincing for a cli ent's case: a picture of 
th e smashed bicyc le h e lmet or the acwa l 
he lmet? A printout of the ban k state ment up 
on an e lectron ic screen or an actua l docu-
ment in full color on th e heavy paper issued 
by th e bank? A picture of the wheeled stoo l 
or the ac tual stool? In each case, both the 
pic ture and the ac tua l item contain the same 
informa tion, bu t the physica l ite m is three-
dim ensiona l and can be ex perienced by an 

addi t ional sense-touch. Because a ttomeys 
work primarily with documents and more 
and more in the electron ic realm, we may 
forge t or dismiss the importance of nonvisual 
experiences in making the case for our cli -
ents. Using the sense of touch can reinforce 
th e information and can somN imes make th e 
poim more v ividly than Yerba l test imony or 
an e lectronic image. 

During a recent u·ial, I was once aga in 
rem inded of the va lue of exhibits that can be 
physicall y experienced. Th is civil matter was 
tried in fron t of an experienced judge with-
ou t the presence of a jury. O ne of the issues 
in the case was the plainri ff's c laim th at she 
h <1 d no notice of a debt that she claimed was 
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Using Hearsay to Establish State of 
Mind: Rule 803(3) in Action 
By Barbara L. Horan 

In man y cases, proof at tria l of a cenain stace 
o f mind is an essential e lemen t of a cla im or 
defense. The most obv iou a re criminal cases 

requiring proof of mens rea . But c ivil cases fre-
quently require evidence of sta te of mind as we ll , 
e .g., to prove pretext in employment discrimina-
tion cases, tO prove improper moch·e in torti ous 
interferen ce cases, o r to prove intent to dece ive 
in cases a lleg ing fraud . Direct tes timony of the 
defendant as w his or h er state of mind is unlike ly 
to be fo rthcoming in most c ircumstances. C an 
h earsay be used a t tria l instead? 

In federal court the answer may be "yes" if 
the hearsay fa lls under Federa l Rule of Evidence 
803 (3 ): 

A smtement of the declaram's then ex isting sra te 
of mind, emotion, sensation, or physica l condition 
(such as intent, p lan, motive , des ign, mental feel-
ing, pa in, and bodily health), bur not inc luding 
a statement of memory or be lief to prove the fact 
remembered or belie,·ed unless it relates to the 
execution, revocat ion, idenritkation, or terms of 
declarant's wi ll, 

is not exc luded by Rule 802 , the rule against 
hearsay. 

In the ideal s ituation, witnesses tes tify under 
oath , in the presence of the trie r of fac t, and 
subject to cross-examina tion, so that the ir per-
ception, memory, narration, and s incerity can be 
best evaluated. 1 Assum ing h ea rsay ev idence of th e 
declarant's state of m ind is oth erw ise admissible, 
Rule 803(3 ) a llows a party to introduce sta te-
ments tha t sa tisfy none of these idea l conditions. 
H ow does this h appen? 

As wiLh a ll th e Rul e 803 exceptions to the 
rul e agai nst h earsay, Rule 803(3 ) operates on 
th e theory that under appropria te circumstances, 
hearsay-an out-of-court sraremenr offe red to 
prove the trll[h of 1rha t it asse rts- may possess 
circumstanti al guarantees of trusrworchiness suf-
fi c ien t to justi fy its introduction at trial, just as if 
the declaran t were on the stand. In cases where 
what is to be proven is the decla rant's then -ex isti ng 
sta te of mind, the theory is that the spontaneity 
of Lh e sta temen t, and rhus th e prox imi ty of the 
declara t ion ro th e mental sta te be ing described, 
makes deli berate-i.e ., conscious-fabri cation o r 
misrepresenta tion unl ike ly. 1 

Ru le 803 (3) th us works in the same manner 

and fo r the same reasons as Rule 803 (1 ) , the hear-
say exception fo r present sense impress ions, and 
Rule 803 (2), the h earsay excepcion fo r exc ited 
ut teran ces. T he con temporan eity requirement 
of a ll Lhree rules is Lhat the dec la ra tion be in th e 
presence- i. e., in th e "prese nt"-of Lhe menra l 
sta te crea ted by th e event or condi t ion be ing 
perceived. This is sometim es expressed as rh e 
requi rement th at the decb.rar ion "min·or" the 
state of mind being declared 3 

A ll th ree hearsay exceptions permit h ea rsay 
ev idence of stare of mind robe offered as substan-
ti ve ev idence at tr ia l of the occurrence of actual 
fac ts o r cond itions. In th e case of present se n e 
impress ions, ro r example, Ru le 803 (1) provides 
tha t an our-of-court srmemen t made whi le the 
declarant is seeing, hearing, sme lling, tasting, or 
feeling ( rouching) something, may be offered as 
evidence of the ex istence of the even t o r condi -
tion be ing perce ived . The ratio na le gen erally 
offered is that a sta tement about what is be ing 
perce ived, made whi le the perception is o ngoing, 
is like ly ro be re liable because there is li t tle o r no 
opportun ity fo r cognit i,·e machinat ion th at could 
cause the description of the event or condition to 
diverge from the perception of it. For example, 
in a tria l of a garment fac tory owner fo r arson 
and insurance fra ud, a district court admitted the 
statement "Job well done ," under Ru le 803 (1), 
where the statement was made by the owner's son 
at th e site of the fire immediately after observing 
the damage .4 Anonymous, tape-recorded state-
men ts to a 9 l lopera tor narrating ongo ing e1·enrs 
re la ted to a shooting, and reporting tha t someone 
was ru nning around with a gun , were admit-
ted under Ru le 803 (1) aga inst a defendant on 
tria l as a fe lon in possess ion of ammunition .; 
An employee's ema il to h is supervisor, repo rting 
a con versa ti on with the defendant inves tmenr 
ban ke r in which the defendant explained his 
sch eme to defraud public servi ce entit ies, was 
admitted under Rule 803(1 )6 By contras t, a tria l 
court exc luded se lf-exculpatory sta tements con -
ta ined in lengthy memoranda drafted by a supe r-
visor a frer an employee complained to him that 
sh e was be ing passed over fo r promotion because 
of h e r ge nder; such sta temen ts fe ll outside th e 
"spontane ity except ions" in Ru les 80 l ( 1 )-(3 ).7 

O ne commentator h as noted that a lthough (he 
adm ission o f hearsay under Rule 803 ( 1) h as been 
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relat i\·ely infrequenr because unexcmng evems 
rarely engender staremenrs materia l w li Ligation, 
Lhe explosion in the use of cell phones, electronic 
mai l, and text messages may increase the number 
of occas ions in which conremporaneous state-
ments of present sense impress ions are narrated 
to o thers, and a concom itan t increase in appl ica-
tions of this ru le.6 

Ru le 803 (2) allows our-of-court sta tem~nts 
made by a declarant who is st ill in an exc ited 
mental stare ("under rhe st ress of excitement" ) to 
be of(erecl as ev idence o f th e actual occurrence of 
a startling event or cond ition. The same reason-
ing applies; in an exc ited menta l state , there is 
li ttle (menta l) opportunity for reasoned re tlec-
t ion and fabr ica tion inf1uenced by self-imeresr: 
"[A] cond itio n of exc itement ... temporar-
ily st il ls th e capac ity of reflection and produces 
utterances free of consc ious fabricat ion ." Thus, 
the trial cou rt's adm ission o f a wife's hea rsay 
statement ro an FBI agent, "Oh, my God, that 
looks like Johnny," after recognizing her husband 
in a surve illance photograph of a bank robbery, 
was upheld on appcal9 T he court found that rhe 
wom an's statement wns made in the course of 
experi enc ing a sta rtling event, she U[tered th e 
sta tement as soon as sh e saw rhe photograph, 
prior ro any opportunity ro "contri ve or misrepre-
sent" her perception , and sh e reaffirm ed the iden-
tification wi th rea rs in her eyes, ev idence that sh e 
was srill under rhe stress of the moment. Cour ts 
and commentators a like have recognized th e 
possibili ty rhaL th e st ress of perce iving a startling 
event could cause percept ion to be inaccurate 
and subsequently distort recall, thereby affect-
ing rhe accuracy or va lidity o f rhe declarat ion. 10 

Neve rthe less , espec ially where the exc ited u tter-
ance is so spon taneous that it reasonably negates 
premedi tat ion or poss ibl e fabricati on, and because 
exci ted utterances are Lhought unlikely to be 
affec ted by th e possibili ty of memory lapse , Rul e 
803(2 ) continues to be widely em ployed. 

Rul e 803 (3) excepts hears;:ty describ ing any 

sta te of mind, emot io n, se nsa tion, o r ph ysical 
condition, so long as out-of-court stmements of 
memory are no t offered to prove that the fact 
remembered is true, a m i out-of-court statemenLs 
of belief are no t offered to prove that Lhe faCL 
believed is true. The statement must be orhe rwi se 
admissible and it must ex press Lhe present mental 
sta te of the declarant. The opera tion of Rule 
803 (3), li ke Rules 803 (1), 803 (2), and 803 (4), 
is pred icmed upon th e presumed reliability of 
spon taneous declarat ions as well as Lhe belief that 
circumsta ntia l ev idence of internal mental states 
are usuall y in ferior to the person's own contem-
porary assert ions of th ose conditions. 11 As with 
Rules 803 (1) and 803 (2), hearsay admitted under 
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Rule 803 (3) may be used to es tabl ish limited 
cl asses of external facts: rhat the declaram acted 
in accordance with his or her expressed sLate of 
mind ; and to explain the subsequent cond uct of 
another person who knew of the declarant's state 
of mind . But unlike Ru les 803 (1) and 803(2), 
h earsay admitted under Rule 803(3) may be used 
to establish the ex istence o f intemal events and 
conditi ons as well, namely sta res of mind. And 
unlike Rul e 803 ( 4 ), which excepts out-of-court 
sta tements abou t past or presen t physica l sen-
sations so long as the statements are made for 
the purpose of med ical d iagnos is, treatment, or 
medical hi story, Ru le 803 (3) a llows a proponent 
of hearsay to offer into ev idence ou t-of- court 
sratemen Ls of any sta re of mind, emoti on, sensa-
tion , or physical cond ition-including intentions, 
pl ans, motives , designs, menta l fee lings, pain, 
an..:l bodi ly hea lth- made to any person, for any 
purpose , eve n if rhe dec larant is available for 
cross-exa min il ti on. 

The fund amenta l assumpt ions about th e naLure 
of mental stmes underl ying rhe opera tion of Rul e 
803 (3), as thi s has been trad itiona ll y understood , 
have been art icula ted by philosophers of mind at 
least since Rene Descartes (1 596-1650). Mental 
states have bee n regarded as private, priv ileged, 
translucent, and incorr igible .12 Mental sta tes such 
as emot io ns, sensati ons, intent ions, plans, mot ives, 
des igns, fee li ngs, and pains are inherently private. 
I am the on ly one with direct access to my own 
mental states ; everyone e lse must in fer what they 
are from what I do and what I say. In addi tion, 
each of us is tho ugh t to ha\·e a pri vileged access 
to our own mental states , but we are denied access 
to the mental sta tes of others, in the sense that 
we cannot observe them like we observe phys ica l 
objects. I must in fer your menta l stares from your 
conduct. Menta l states have also been held to be 
translucent: It is logica lly impossibl e for me to be 
unaware of my own states of mind, ei ther "occur-
ren rl y," in the case of my sensations and feelings , 
which exist only when l am aware of them, or 
"dispositiona lly," in the case of beliefs , intentions, 
and emot ions, which are such that, if they exist, 
I can call them to mind and wou ld affirm rhem . 
Finally, it bas been thought that statemem s [ can 
make abouL my own menta l sta tes are inconigible: 
My beli efs about th em cannot be mistaken or 
corrected . 

A ll four assum ptions about men tal staLes have 
been chall enged by contemporary philosophers of 
mindu For example, it has been argued that while 
awareness of a menta l state might be incorri gibl e, 
my ascriptions o r descripti ons of my own mental 
sta tes are nor. Thus, whil e I canno t be mi staken 
when I report that I seem to see Elvis Presley in 
my living room, I could be mistaken about who 
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it is I seem to see (it's really Johnny Casb) 14 

Second , there are complex sta tes o f mind known 
as "intentional states" (knowledge , belief, inten -
t ions, desires, etc. ) ro which oth ers may h ave 
superio r access. I be li eve I know the location o f 
th e restaurant where I am ro dine th is evenino 
but such knowledge wi ll be ev idenced better b; 
whether I can reach the des tinarion without h av-
ing to stop for directions than by se lf-re fl ection. 
Thus, not on ly can I be mistaken about on e of my 
own mental states (he re, my be lief that I know 
th e location o f the restaurant ), but my behavior is 
be tter ev idence for it than my own introspection. 
Thus, th ere appear to be c ircumstances in which 
evidence of my menta l stmes is not on ly public, 
but to wh ich m hers may h ave bette r CJccess Lhan I 
do. T h ird, many memal states are opaque, in the 
sense that a person may be genuine ly confused o r 
even unaware about th e menta l states he o r she 
is experienc ing. For example, in societi es where 
ex press ing ange r h as been socially unacceptable 
for women, women may disguise or transform 
Lhei r anger imo burt, sadness , worry, attempts to 
contro l, headach es , insomnia, u lce rs, back pa in, 
or obesi tyY 

Seventh C ircuit] udge Rich ard Posne r recently 
acknowledged th at the trad itional view of the 
operation of Ru le 803(3 ) appears to depend on 
wha t may be ouLmoded presumptions aboul the 
na ture of human menta l states: 

The rationale for these [spontane ity] exceptions 
!Fed. R. Evid. 80 1(1 )-(3)] is that spomaneous 
utterances, espec iall y in emotional c ircumstances, 
are unlikely w be fabricated, because fab ricat ion 
requires an opporwnity fo r conscious retlect ion. As 
with much of the fo lk psychology of ev idence, it 
is difiicult to take th is rat ionale emire ly seriously, 
since people are ent irely capable of spontaneous lies 
in emotional circumstances. O ld and new studies 
agree that less than one second is requ ired to fabri -
cate a lie. It is time the law began paying ;m ention 
to such stud ies.16 

In a law rev iew a rt ic le urging courts to 
strength en Rul es 801 (1 )-(3 ), Professor Douglas D. 
McFarland described studies that measured reac-
tion t imes ben-veen the occurrence of an event and 
the utterance of true and false statemen ts about 
it. 17 One study reported response latencies to be 
.8029 seconds for a previously prepared lie , 1.656 
seconds for a truthfu l sta tement, and 2.967 seconds 
for a spontaneous lie. 13 Another swdy found tha t 
the persona li ty of th e dec larant- in particular, hi s 
or h er "Mach iave llian ism" score (a measure o f an 
ind iv idual's willingn ess to manipula te o thers)-
had an impact on response latenc ies: 

Response latenc ies for prepared lie responses ave r-
aged .81 seconds for h igh Machs and .73 seconds for 

low lvlachs; the response latencies for rruthtel lers 
were 1.1 7 seconds and 1.48 seconds for hioh and 
low lvlachs, respectively; and the response l a~encies 
for spontaneous lie responses were 1.35 seconds anJ 
1.78 seconds for high and low Machs, respecti\·ely. In 
this stud y, again all prepared liars were quicker than 
all truth telle rs, and some spomaneous, manipulative 
liars were even quicker than some nonmanipulmive 
truthtellers. The slowest subjects to fab ricate, non-
manipulmive spontaneous liars, requi red fewer rhan 
two seconds to fabr icate a lie.19 

Professor McFa rl and was sure ly co rrect ro 
emphasize the need co limit h earsay exceptions 
for present stares o f mind m declarations th at 
are stricd y contemporaneous with them. Courts 
respond ing to his sugges tion, h oweve r, may h ave 
reacted by pushing the enve lo pe in a different 
d irec t ion, e .g., by expanding the concept of "con-
temporaneity. "~l' Neve rthe less, as sugges ted, even 
when restric ted to reports of "then-presen t" sta tes 
of mind, the admiss ib ility o f such contemporane-
ous declarations sti ll depends on the cha ll enged 
folk psycho logical v iews that the mental states 
being repo rted are immediate ly and incorrigib ly 
accessible to th e declaranL, and tha t the contem-
poran e ity o f declarat ion and mental sta te prov ides 
out-of-courr statements with th e c ircumstant ial 
guarantees of trustworth iness tha t a ll hearsay 
must possess to be admissible at tr ial. Because the 
val id ity o f the fo lk psycho logy th eories on which 
h earsay exceptions invo lvine states of mind can 
be question ed, it would se;m that we need to 
think differen tly abom th e operat ion of R ule 
803(3 ) when out-of-court statemen ts are o ffered 
at ui a l to prove the ex iste nce of menta l sta tes. 

One plausib le suggest ion fo r how to pro-
ceed is implic it in two important rece nt U.S. 
S upreme Court cases involv ing the adm iss ib il-
ity of h earsay. In Crawford v. \Vashingwn,1 1 th e 
Court held that out-of-court test imonia l state-
ments are barred by the S ixth Amendment's 
Confronta t ion Clause , unless t he defe ndant h ad 
a pri or opportunity to cross-examine the unava il-
able decla rant. T he Court explic itl y overruled its 
previous ho lding in Ohio ·v. Robertsl2 that such 
test imonia l hearsay may be admitted if th e court 
found that the h earsay fel l under a "firmly rooted 
hearsay exception" or bo re "particu la rized guar-
antees of trustworthi n ess." j ustice Scalia wrote , 
"\Vhere testimonia l statements are involved, we 
do n ot th ink the Framers meant co leave the 
S ixth Amendment's protection to th e vagaries 
o f the rules of ev idence, much less to amorphous 
notions of 'reli abi lity."':i In Davis~·. \Vashin.,.ron H 

the Court distinguish ed testimonia l from" no~ ­
tes t imoni a l statements according to whether a 
declarat ion was made as a solemn declaration or 
affirmation made for the purpose of establishing 
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or proving some fact. Statements made under 
circumstances objectively indicating that the 
primary purpose of the interrogation was to meet 
an ongoing emergency are non-tes timoni al. The 
Confrontation Clause demands the opportunity 
for prior cross-exam ination of a decla rant unava il -
able to test ify at trial be fore hi s or h e r out-of-cour t 
testimonia l statements are admiss ible in c riminal 
prosecutions. N o n-testimoni a l state ments are nm 
subject to this requi rement, though they are st ill 
governed by Rule 802, the rule aga inst hearsay, in 
the context of the va ri ous excep tions adopted in 
Ru le 803. 

The Crawford Cou rt acknowledged that in 
certa in specia l cases, t es tim oni a l h earsay might 
be admitted in c rimina l prosecmions even where 
the decl arant was avai lable, o r despite the absence 
o f prio r opportunity fo r cross-examination. In 
\V hite 1•. Illinois,2; the tr ia l court h ad admitted 
h earsay testi mony of a child in prosecuting the 
defendan t for aggravated crimina l sexual assault. 
The Supreme Court agreed with the courrs below 
that th e chi ld's sta tements, made shortly after the 
assault to carerakers and medical personne l, were 
"spontaneous declara t ions and statements made 
in the course of rece iving medical care ," and as 
such the statements were "made in contexts that 
p rov ide substantia l guarantees of their trustwor-
thiness. " In support o f his Yi ew that the child's 
our-of-court statements were properly adm it ted, 
desp ite the defendant's lack of opportunity to 
cross-examine, j ustice Rehnquist re lied upon the 
long history of the hea rsay excepti on fo r excited 
utterances. 26 

The doctrine w 1rhich Rehnquist referred is 
known as res g~sra~ ("things done"). According to 
Professor Kenneth Broun, th is doctrine came into 
common usage in the earl y 1800s in connection 
witl1 th e admissibi liLy of sta tements accompa-
nying acts o r events .27 Res gestae explained the 
adm iss ibi li ty of h earsay of certain statemems 
Lha t h ad been made n atura lly, spontaneously, 
and without deliberat ion du ring the course o f an 
event. Because such out-of-court statements left 
li ttl e room fo r misunderstanding or misinterpreta-
tion by a witness who could subsequently tes tify 
about them ar tri a l, h earsay tes timony about th em 
was deemed to carry a high degree of credibility 
tha t sa nc tion ed the ir ro le as tria l ev idence . 

Professor Broun sugges ts two impormnt mo tives 
behind the adoption of 1·es g~swe as a rati on a le for 
th e adm iss ion of h earsay: 

One is a desire w permit each wimcss to tell his or 
her story in a natural way by rec iting all tha t. h:tp-
penecl at the time of the namued incident, including 
t.hose cleLails that. give it li fe and color. Events occur 
as a seamless web, and rhe natura lness wirh which 
th e details fit. rogeLher gives confirmation to the 

witness' entire account. The other policy, empha-
sized by Wigmore and Lhose following his leadership, 
is d1e recognition of spontaneit\' as d1e source of 
special trustworthiness. This quality of spontaneity 
characteri:es to some degree nearly all the types of 
statements wh ich have been labeled 1·es gcswe. 18 

In White, just ice Rehnquist drew upon rhe 
second of che two policies inherent in the two-
century o ld doc trine of res geswe . In ana lyzing the 
propriety of the lower court's admission of hearsay 
evidence of the child's out-of-court statements, 
R ehnquist acknowledged spontaneity as a special 
source of reliabi lity of om-of-court decla ra tions. 
But equa lly present in the doc trine, and equally 
important for understanding the o peration of 
Rule 803 (3), is the first policy, v iz. , the re liability 
of deta iled nan·at ives th at display a high degree of 
cons istency o r cohere nce: 

The admiss ion of 1·es gestae is sometimes treated as 
an exception to the rule against hearsay and some-
times as a clistinCLion fro m hearsay because of the 
connect ion with the principal fact under im·esLiga-
tion. But, however class ified, the adm issibi li ty of the 
proofs as res gestae has as its justify ing principle rhat 
rruth, like the lv!as ter's robe, is of one piece, wirholl[ 
s e;~ m, woven from the top throughout, that each 
fac t has its inseparable anribll[es and its kindred 
facts materially affecting irs chamner, and that the 
reproduction of a scene with its multiple incidcms, 
each created naturally and without artificiality and 
not too distant in pclint of rime, will by very qual-
ity and tex ture tend to disclose the tru th. And th is 
is rhe principle which is rel ied upon to justify the 
admiss ion of the disputed pape r. 29 

T hus, th e facts that men tal states may not be 
private and may not be privileged (accessible by 
the declaranL and only by th e declarant) appear 
to undermine the theory tha t contemporane-
ous reports of present sense impressions or oth er 
menta l states are ipso facto sufficiendy re liable to 

be adm itted as ev.idence at tr ia l. H owever, those 
facts a lso create opportun it ies to ratify, o r at least 
test, hearsay offered unde r Rule 803(3) against 
ex terna l events. Hearsay offered to prm·e a state 
o f mind sh ould be consis tent with externa l facts 
and events that :ue presupposed o r implied by th at 
state of mind. Fo r example , ev idence of a busi-
nessman's intent ro interfere with a competitOr's 
contrac t with his own supplier o f cheap materia ls, 
offered in Lhe form of our-of-court decla raLi ons 
of his desire to best his competitors, could can 
be rested agai nst other tes timony showing he 
was unfamiliar wi th the competitor in question. 
Secondly, the me m al sta tes o f a declarant may not 
a lways be translucent , but th ey should be cohe r-
ent: free from intemal inconsistencies , at the very 
leas t, and consonant wi th his or he r sLrongesL 
emoti ons, sensat ions, intent ions, pl an s, motiYes, 

The mental 

states of a 

declarant may 

not always be 

translucent, but 

they should be 

coherent. 
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designs, and feeli ngs. A fact-finder should be 
susp icious of hea rsay test imony by the declaran t 
whose out-of- court declarat ions of belief in the 
sanctity of life cannot be reconci led with his 
advocacy of violent lynch ings. 

Indeed, recent studies suggest thar jurors pro-
cess trial evidence by active ly constructing nar-
rat ives or stories from information they rece ive , 
fi lli ng in miss ing de tails to increase the scary's 
internal consistency and convergence with their 
own knowledge of the worl cl .3'

1 Juries are though t 
to engage in sch ematic processing to fi lter infor-
mation rece ived during trial, an act ivi ty th at rakes 
place during trial, not just dur ing de liberations, 
and th at affects what is perceived and h ow ev i-
dence is unclerstooJ .l l 

\Ve can understand the operat ion of Ru le 
803 (3 ), wh ich a llows hearsay ro be in troduced a t 
tri al as evidence of then-existing mental states, in 
terms of a th eory of rc?s geswe that emphas i ~es the 
consistency and coherence of mental states with 
ex ternal fac ts and other internal states of mind. 
T he greate r the consistency and coherence of the 
expressed state of mind with in ternal and external 
cond itions, the more reli able the out-of-court 
declarations will be as ev idence. Because ju rors 
apparently evaluate ev idence along th ese lines, 
courts and counsel may benefit from renewed 
attention to th is h istorica l doctrine , once re jected 
in favor of the more modern hearsay analysis that 
we know as Ru le 803(3) . ;..._. 
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Challenging Financial Records 
at Trial 
By David J. Volkin 

Y:ou are in the midd le of a trial defend ing Z 
Company in a breach of contract ac tion 
brought by Y Company. Y's attorney is 

do ing the direct exam ination of th e CFO to get 
the damages into ev idence. During the testimony, 
the CFO is handed an exhibi t by counse l fo llowed 
by the li tany of questions that fo rm the fou nda-
tion for the bus iness record exception , or Rul e 
803 (6) in th e Federal Rules of Ev idence . As an 
example, let us assume that Y Compan y's attorney 
is attempti ng ro get in a document that is alleged 
to refl ect loss of revenues. It is a docu ment that 
does not comain all of the data sources that went 
in to it, but rather a filtered spreadsheet showi ng 
quarterly revenues over a three-year period and 
an attached char t. In many instances, it is these 
types of documents that have some of the most 
substantial impact on your ca.se . 

The obvious benefit of a financial record is 
that , unl ike oral tes timony, it is a tangible record 
the jury can take back with it. It is ve ry persuas ive 
substan tive ev ide nce that can be used ro prove 
liability or damages. Your options at that po int 
wil l depend on how well you have prepa red and 
your knowledge of the rules of evidence, pa rt icu-
larl y Ru le 803( 6) and Rule 1006. 

First, a littl e bit about fin anc ial records. A cor-
pora t ion's financ ial reco rds are often used to prove 
damages in commercial litiga t ion cases. However, 
th e te rm "financial records" can encompass many 
types of documents. It can include check regis-
ters , bank statements, and o th er such unfil tered 
evidence, as we ll as spreadshee ts that co llec t 
data that is derived fro m information kep t in the 
ord inary course of business. Whi le a fin ancial 
record is hearsay, courts admit fimmcial records 
and o ther similar hearsay sta temems as business 
records because of the supposed re liabil ity of the 
out-of-court statements rhemse lves.1 

To ge t financ ial records into ev idence, it 
requi res the party to lay the proper foundat ion . 
The business records except ion requires 1) that 
the record was made and kept in cou rse of regu-
larly conducted busi ness act ivity; 2) that it was 
the regular prac tice of that busi ness to make the 
record; 3 ) that the record was made or transm itted 
by a person with knowledge ; 4) that the record was 
made at or near the time of the e\'ent recorded; 5) 
th at the record is authenticated by the custod ian 
or other qualified witness; and 6) that there is a 

trustworthy source of in fo rmation and method of 
preparat i on _~ Knowing these foundat ions prior ro 
engaging in d iscovery is as important to preparing 
your case as is understanding the substant ive law 
of th e substantive allegations. 

Step 1 : Document Discovery 
O ne of th e fi rst things done in most cases is a 
request for doc uments and in terrogatories. In par-
ticular, spec ific requests should be made fo r any 
fin ancial clara that refl ect damages. Do not re ly or 
let your opponent rely on corporate ta..'\ returns, 
even if they are useful to have , or rely mere ly on 
the financia l disclosures made in Fecl e r~1 l Court 
in the ini t ial d isclosure requ ire ment. It is also 
im portant to engage the professional ass istance 
of accountants at an earl y stage because th ey ca n 
ass ist in spou ing errors or omiss ions in the docu-
ment production, and can also ass ist in crea ting 
targeted documen t produc tion requests afte r the 
initial documents come in. 

Nex t, you need to understand th e d iffe rence 
betwee n "source data" ::tnd "derived data" doc u-
ments. Source data are data th at are originally 
input in to the database or spreadshee t. For exam-
ple, do llar amount spent on equipment purchases, 
wages, commissions, as well as cash received for 
sa les are all "source data," even if produced as 
gross fi gures, because it is not a category that 
needs to be combined with any o ther. It can also 
be phys ical documents such as a check register or 
bank statement. 

Derived data is what separates accounting from 
bookkeeping. Deri ved data would include spread-
sheets list ing profit, reve nue, o r other clara thm 
are deri ved from combin ing d ifferent source data. 
However, eve n with "source data," it is best to get 
all of the data inpu t, including eac h ind iv idual 
entry, to make sure that it is complete. 

The po int of acquir ing the documents is to 

determ ine what data po ints are be ing used to 
calculate damages. Importa ntl y, you need to cl rh·e 
down with each clara point to its original source 
to determine whether a ) the derived data was ca l-
cu lated in accordance with Ge neral Accounting 
Princ iples (GAP), b) other re levant data po in ts 
were omi tted, c ) unusual clara po ints we re includ -
ed, d) the sa me source data are used consisten tl y, 
and e ) if th ere are other alternat ive account ing 
methods to calculate data that are more favorable 
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to your case . For example, with commiss ions 
relating to a specific product, you may wa nt to 
look at each commiss ion and each individual sale 
to ensure that there is a consistency in how it is 
determined, or, if there is an inconsistency, a way 
of determining the reason for the same. 

It is also importan t not to simply rely on your 
expert to tell you what the documents mean. H e 
or she should teach you h ow to comprehend the 
documents so you can get a good understanding of 
how to deal with fin anc ial documents. The fac t is, 
if you don't know some general accounting terms 
and practices , you won't know when or how to 
question what you are seeing or hearing, including 
information from your own expert. 

Step 2: Depositions 
Once you have all of your documen ts, or at least 
a ll of the ones th at you are go ing to get, it is 
time to start deposing! Be wary of expec ting to 
ge t ro the heart of th is clara through a 30(b)(6) 
depos ition. lf it is a complex case, going through 
fin anc ial data can be a t ime-consuming endeavor, 
and this could cause some ~· rob l ems if you are in 
a jurisdict ion that limits the amount of time you 
have to conduct your deposit ion. You may want to 
notice the deposit ion of th e oppos ing parti es CFO 
or other person responsible for the accounting, in 
add ition w including several categories with in 
the 30(b)(6) notice relat ing to the financia l 
doc uments. A lthough the corporation may not be 
formall y bound by the responses, most ju rors will 
not care ;:~bout th e dist inction . 

It is important to use the deposition to iden-
tify the account ing methods regularly used by 
the company, the types of reports that are regu-
larl y genera ted by the company, which reports the 
company is required to ge nerate, and the routine 
practices that the company uses m prepare docu-
ments tha t would typica lly show the type of infor-
mat ion it ind icated demonstrates its damages. It is 
important to be thorough and follow up with each 
answer rece ived beca use, especially with numbers, 
the devil is in the deta ils, and it wi ll make the 
heart of your objec ti ons w admi ssib iliry and your 
cross-examination, as well as prov ide the founda-
tion for your ex pert's testimony if you require it. 

Step 3: Pretrial Practice 
Y Company's a ttorn eys , as pan of their required 
pract ice , have provided you with its pretr ial dis-
closures. It is important to nme which financial 
records th ey ex pec t to in troduce and any sum-
maries of the same , inc luding any graphical rep-
resentation of the data . lf you have seen all the 
documents and if you have properl y prepared, you 
wou ld have already have gone over it (with your 
expert if necessary) ro determi ne th e accuracy of 
any deri\·ed d<lta. If it is a summary, it is viral that 
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you request the citation for all source data that 
the swnmary is based per Rule 1006. Some jmisdic-
tioru require the parry wishing to use a summary to 
have prov ided the information in advance . For 
example, in Federal Court in Massachuse tts, a 
parry wishing to use a summary cannot rely pas-
sive ly on sta ting that the documents would be 
made ava ilable if requested , but has an affirmative 
obliga ti on, once the summary is prepared, to pro-
vide (or make ava ilable) the documen ts that form 
th e basis of the summary prior to trial, even if the 
documents were not requested during discovery.3 

You shou ld compare Y Company 's summaries 
with the data that you have culled and analyzed to 
note any ded at ions. It is c ri tical that you attempt 
to reconcil e th ose dev iat ions prior to Y Company's 
attem pt ro introd uce those documents. 

This is also the time to determine wheth er you 
are go ing to use an in limine motion to preclude 
any of the financial records Y C ompany wants 
to introduce. Part of this dec ision must be based 
upon the judge who is trying the case. If th e judge 
is eith er libera l on a llowing ev idence or d islikes 
motions in limine, then you may not want to tele-
graph your potenti al cross-examination. Other 
judges prefer that you inform them ahead of time 
if there is going to be a significant ev identiary 
issue via the in limine motion. H owever, regard-
less of the judge you have, if opposing counsel 
has not provided which substantive documenta-
tion the summary o r graph is based upon, that 
should be ra ised to the court either at the pretrial 
conference or via motion or bo th. Even if your 
jurisd iction doesn't have a specific rule pertain-
ing to disclosures of the documents on which a 
summary is based, most judges wi ll, in fairness, 
require opposing parties to disclose the basis at 
some reasonable po int prior to its introduction 
into ev idence. 

The practitioner shou ld be aware that Ru le 
1006 does not spec ify a particular time, on ly a 
"reasonable" time. A lso, wh ile there is no specific 
requirement under the ru le ro requ ire a proponent 
of a summary to provide a citat ion to the materi-
als, there may be case law in your jurisdiction 
requiring tha t extra step.4 

Step 4: Trial 
So, now we are back in court. Y Company's coun-
se l h as the CFO on the stand and is lay ing his 
foundat ion and offe ring to introduce th e docu -
ment inro ev idence. At this point, if you have 
properly prepared, you have several tac tics of 
wh ich you can employ one or all. 

Tactic 1 
The first tac tic is to object to th e document be ing 
admitted once it has been offered. If you want an 
object ion to a financ ial record to be sustained, 
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you must be well prepared. One attack depends 
on whether the source documents were produced. 
If not, you can object to the documenr coming in 
because, out of fairness, you have been inhi bited 
in your ability to cross-exam ine the document 
because you hadn' t been properly provided with 
the identificat ion of the source data on which it 
is based. Some juri sd ict ions allow you to object to 
the adm iss ion of the summary if it is inaccurate; 
however, oth ers requ ire that to be determined 
through cross-examinat ion. 5 Keep in mind, a fai l-
ure to object in many ju risdictions wi ll wai ve the 
issue on appea l even if you seek to move the court 
to strike the document later. 

If such docu ments we re produced, then you 
should look to the foundat ion requ irements under 
R ul e 803 (6) or its state equ ivalen t. Even if the 
financial records are presented as a summary, 
the documem s upon wh ich it is based must sti ll 
be ad mi ss ible ev idence, and the same objections 
apply. 6 Make sure th at counsel has asked all of 
the proper quest ions to lay a proper foundation 
because a general obj ec tion "foundation" is not 
like ly to produce positive results. Rather, you 
shou ld be prepared to state whi ch part icu lar 
aspect of the fou ndarion was lacking. 

\Vhen it comes to fin ancial records based upon 
deri ved data, if there is usuall y one issue, it will be 
the foun dation that the report itself was not made 
in the ordinary course of business or not derived 
fro m a report made in the ordinary course of busi-
ness. A lso, if the record was made solely for the 
use in li t igat ion, then it should no t be adm itted. 
The Adv isory Committee Notes of Proposed Rule 
of Evidence 803 (6) and case law state th at a busi-
ness record should not be one calcu lated for use 
essentia ll y in li t igat ing a claim .7 Using our exam-
ple, if Y Company's exh ibit showing lost revenu es 
ca lculaced revenue in a manner d ifferent from 
the manner in which it is normally calculated, it 
shou ld no t be ad mitted. For example, it wou ld be 
object ionable if Y Company normall y calcu lates 
revenue using cash bas is accounting, but then 
presents ev idence using accrua l basis accounting 
because it provides it with ev idence of higher 
damages. In this ins tance , if they didn't state that 
the ev idence was created in the ordinary course of 
business, you want to obj ect based on foundation . 
If they did state that it was prepared in the ordi-
nary course, you will likely lose the objection , but 
you set th e stage for larer cross-examination. 

T he bottom line is that if you plan to chal-
lenge th e evidence as be ing an improper summa ry 
or not a proper business record, it is important to 

obj ect to preserve your right to move to the court 
to str ike the ev idence late r. 

Tactic 2 
If the document or testimon ial ev idence derived 
from such document is extremely damaging, you 
may want to consider requ esting to voir dire the 
witness on foundation. 

Ta ctic 3 
The most likely and perhaps most effective tac tic 
is to use your preparat ion to create an effec ti ve 
cross -exa mination. Because Y Company has posed 
this docu ment as re liable ev idence of damages , 
the credibi li ty of the witness and the company 
can be called imo question if the document pre-
sented was ques tionable. Further, ir puts all the 
testimon ial ev idence based upon th e documem 
as quest ionable. Although financ ial records and 
accounting can be complex , it is even more 
importam ro stick to the basic guidelines when 
cross-examin ing such witnesses. Keep it very 
simple. It is easy to lose the focus of the jury if you 
start getting into co mplex ideas and accounting 
term ino logy. You may dazzle the jurors with your 
knowledge of financial analys is, but it doesn 't 
he lp your case if they don't unde rsmnd the impor-
tance of the testimony. A lso , even if you can 
make a large number of po ints, it is best to cross -
examine on ly on you r best po ints if your purpose 
is to dent the credibility of the evidence. In our 
previous example, a straigh tforward approach can 
be someth ing as si mple as: 

• Mr. CFO, do you recall yo u were asked some 
quest ions abou t your lost revenues? 

• And Mr. CFO, you \\'ere presented with a doc-
ument that summarized those lost revenues? 

• And you test ified that this document 1vas 
created in the ordinary course of business , 
correct? 

• Do recall your depos ition where you answered 
questions abou t Y Company under oath? 

• In that deposition, you ind icated that Y 
Company on ly uses the "cash basis" type of 
accounting, correc t? 

• Now, as you tes tified that this document was 
created in the ordinary course of business , you 
were famil iar with how it was calculated ? 

• And since you are fami liar with how it was 
ca lcu lated, you know that it was calculated 
using what's called the "accrua l method" of 
accounting ! 

• And using this "accrua l method" of account-
ing, a method that Y Company does not use , 
you were able to infl a te the amount of your 
damages? 

• l n fact, the purpose oi using "accrual method" 
basis was spec ifica ll y for th e pu rpose of 
inflating your damages fo r use in this lit iga-
tion to presen t to this jury? 
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At th is point, reua rdless of the answers ro the 
las t few quest ions , y~u h ave a strong basis to move 
ro str ike the repon and all arrendam testimony 
regarding the report. A t that point, it will be d if-
ficu lt for Y Company to introd uce a new exhibit 
or prov ide new testi mony o f damages using this 
witness, and any fu rther test imony ll' ill be viewed 
with suspicion by th e j ury. Even if the court does 
not strike the report from ev idence, you have laid 
the foundmion for an appe llate chall enge to the 
damages awmd if you lose th e case. 

Tactic 4 
Another tact ic you can use to challenge th is 
ev idence is to attack it usi ng your own expert 
wimess. W hen cha llen ging th is ev idence, one of 
the most important decisions you need to make 
is whether you want to offe r an alternat ive dol-
lar figure for damages. On the one hand, it is the 
pla inriff's burden ro prove its damages. However, 
if you lecwe jurors who are goi ng to award damages 
to figure out the number on their Oll'n, many ll' ill 
base the damages off th e fi xed numbers presented 
to them, e\'en if ir is the oppos ing party's numbers 
that you impeached. R egard less of whether you 
offer an alternate damages figure, it is impor-
tant to keep it simple with any ev idence you 
wish to present, simi lar to cross-exam inat ion. As 
opposed to the prev ious example , assume that Y 
Company 's exhibit reflected the same accounting 
meLhod that Lhe comlxmy ord inari ly uses, but an 
alternat ive me thod of accounti ng produces better 
n umbers for you r case . You may want to promote 
this alternate method to the jury. If the method 
used by your expert is the preferred method by 
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most companies, then you can use that testimony 
co explain why the jury should use your expert's 
calculation if they find liab il ity. If not, th en you 
can simply leave the information for the jury to 
cons ider :1s an altemme amount properl y derived 
usi ng GAP. If you are go ing to attack Y Company's 
document because of the calcul a tions m:1de, have 
the expen testify about there being numerous 
errors and be prepared with a few concrete exam-
ples based o n Lhe or iginal source document raLher 
than by iLem izing every error. 

Conclusion 
Dea ling with firtcmc ial records can pose a chal-
lertge to those unin itiated into the realms of 
accounting. If there is anythi ng w take away, it is 
that effective preparat ion is a ll about the detai ls, 
whi le effect ive tri al advocacy is about present ing 
the clara or the attack o n the clara in a simple 
and easy-to-understand manner, and to be wary 
of data that h as bee n man ipulated for purposes of 
litigat ion . 

Endnotes 
1. U.S. v. Trenkler, 61 F.Jd 45,58 {1st Cir.l995). 
2. Se" 2 Jones, et nl. , Federal Civil Trials and Evidence, 

§so (2008). 
3. Air Safety, Inc. v. Roman Catholic Archbishop of 

Boston, 94 F.3J 1, 8 (0. lvlass. 1996), citing \\!einstein's 
f l'idence 9l 1006104], at 1006-16, Square Liner 360 Degrees, 
Inc., .. Chisum , 69 1 F.2d 361, 376-377 (Sth Cir. 1982). 

4. Air Safety, Inc., 94 F.JJ 1, 8 (D. 1'-.•lass. 1996). 
5. Com{lare United States v. Driver, 798 F.2d 248 (7Lh Ci r. 

!986) and i\mara l v. Connell , 102 F.JJ 1494 (9th C ir. 1996). 
6. See, e.g. , Fagio l~ v. National Gypsum Co., AC&S. Inc., 

906 F.2J 53, 58 (2nJ Cir. 1990) . 
7. U.S. v. Grossman, 614 F1d 295 (1st Cir. 1980). 

17. /d. m 13. 
18. Jd. at 14 . 
19. ld. at 15 . 
20. FED. R. EVI[). 902. 
21. FED. R. Evm. 902 (7). 
22. /d. at 553 (citing Weinstein, supra note 21, at § 

900.0713llcl). 
23. Rambus , Inc. v. lnfineon Tech. AG, 343 F. Supp. 2J 

698, 701 (E. D. Va. 2004). See also In re Ve~ Vinlmee, 336 B.R. 
437, 4H (BAP. 9th Cir. ZOOS). 

24. !d. sc~ also FED. R. EVIL1. 902(1 1 ). 
25. Slate of New York v. Microsoft, No. C IV A. 

98-1233(CKK), 2002 WL 64995 1, at ''2 (D. D.C. 2002). 
26. U.S. v. s~f:wian, 435 F. Supp. 2d 36, 40-'12 (D.D.C. 

2006). 
27. Fm R. EvJD 201 (b). 
28. FED. R. O v. P. 36(a)( 1 )(B). 
29. Fm R. O v. P. 16(c)(2)(C). 
30. Rojhan i v. Meagher, 22 P.3d 554, 556·57 (Colo. Ct. 

App. 2000). 
31. FED. R. Ctv. P. 26(a)(3)(B). 
32. lmwinkclried, E1•idenrimy Foundations§ 4.09l41lal (5th 

d. 2002) . 
33. ld. 
34. See Comm. Union ''· Boston Edison, 591 N.E.2J 165 

168 (1991) . ' 
35. U.S. \'. Ferbe r, 966 F. Supp. 90,98 (D. M a,; 1997). 
36. Jd. a t 99. 
37. Lorraine, 2'1 1 F.R.D. a t 574. 
38. Lorraine, 24 1 F.R.D. at 562 . 

Overcoming 
Hurdles 
Continued from page 15 

This mfom1ation or an\ pon10n 
thereof ma, not be cop1ed or 
dissemmated man) fonn orb' am· 
means or dom1loaded or stored m 
an electrontc datab~se or retnenl 
S\Stem \\'ithout the express \\Tit ten 
consent of the Amencan Bar 
Association. 

WINTER 2009 proof 19 



1 h1s mtonnauon or all\ pon1on thereof ma\ not be cop1ed or d1ssemmated 111 an' fonn orb' an' means or do\\ nloaded or stored 111 an electronic database or retne,·al system 
\1 nhout the express \\Tinen consent of the Amencan Bar AssoCiation 

invalid; in her suit, she was seeking a ruling 
declaring the creditor cou ld not pursue her for 
the a llegedly inval id debt. The amount of the 
debL appeared on the monthly statements sent to 
he r add ress. Our client, the defendant cred itor, 
sent us copies of most of the necessary documen ts, 
including copies of the monthly statements, via 
electronic mail. At the last minu te , I asked one of 
th e defendant's employees ca lled as defense wit-
ness to bring with her an acrual statement of the 
type that had been sent to th e plaintiff account 
h older. 

As I held the paper docum ent in my hand, 
on heavy stock and complete with the fam iliar 
com p;my logo and co lor scheme, I realized how 
much more convinc ing it was th an the "account 
screen" or the paper copy of the e lectron ic screen 
showing the sta temem information and listed on 
our ex hibit list. At trial, opposing counse l and 
I argued over whether the hardcopy document 
should be adm itted into ev idence as it had not 
been specifically identified on th e exhibit list. 
The judge susta ined oppos ing counsel's objec tion. 
Fortunately, the information it contained came 
in th rough my witness as she test ifi ed about the 
accoum scree ns that were admitted. U ltimate ly, 
judgment entered in our favor, and the fact that 
the actual document was not admitted did not 
have a deciding impact on the result. 

A lthough l was unable to use the docum ent, I 
was reminded th:o~t whi le the new tools avai lable 
to streamline the presen tation of trial evidence are 
exciting and fun to use, sometimes a "real" exh ibit 
is more persuasive. Usin g these exhibits requires 
some advance plann ing, particularly as it can be a 
little different from the rout ine of making sure that 
the documents or e-data are adm iss ible evidence.' 

What Is Demonstrat ive Evidence? 
When Should It Be Used? 

Physical objec ts are routinely used as exhib-
its in crim inal cases o r in civil cases invo lving 
product liabi lity, shoddy construct ion, or faulry 
design. This article concerns the other kinds of 
cases in which physical evidence can help support 
a claim or bolster the defense, but rhe case itse lf 
does not turn on the use , des ign , or construction 
of the item. 

Black's Law Dictionar/ defines demonstrative 
ev idence as "ev idence addressed d irec tl y w the 
senses without inrervention of restimony. Such 
ev idence is conce rn ed wirh rea l objects wh ich 
illustrate some verbal testimony and has no pro-
bat ive value in itse lf." Consider demonstrative 
ev idence as a prop to help illustrate the story to 
be set forrh m tria l. 

Demonstrative ev idence sh ould be useJ only if 
it wi ll help te ll the story on beha lf of the cl ient. 
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It must meet the same tests used to evaluate any 
other exhibi t. Is it material? Is it re levant to a 
claim or defense? More than that, is it credible? 
How does it help tell the story on beha lf of the 
client ? Is there a cred ible witness through whom 
the exhibit can be offered? Often there is an even 
more important ques tion-is th e particul ar item 
still available? 

The vast majority of civil cases settle before 
tria l. Many times cases are eva luated and worked 
up based on the assumption that they wi ll never 
be tried. In doing so, however, it is easy to ignore 
L1f forget to gather items thm cou ld laLer be per-
suasive demonstrat ive evidence in the event of 
a tr ial. Early on in the fact-gathering stage , the 
client and any witnesses shou ld be asked about 
physical items that may be helpfu l later on if the 
case does not se ttl e. Sometim es by the tim e li tiga-
tion begins, it is too late to obta in or safeguard 
th e item, but it is we ll worth ask ing the questions. 
Not asking the questions or gathering the items 
that cou ld be used as demonstrat ive ev idence may 
damage the ability to make a persuasive case. 

lf the item is unique, it will need to be kept safe 
and unchanged unt il the tr ial. It should be tagged 
or otherwise identified by the name of the file, the 
date it was placed into safekeeping, and the per-
son or persons who can identify it. If possible, it 
should be described in as much deta il as possible. 
As an example , if a plain tiff who was hit by a car 
while riding a bicycle comes in and mentions that 
she was wearing a helmet that cracked when she 
was knocked off the bike, she should be asked if 
she still has the he lmet. If so, she shou ld be asked 
to bring it in, and she and a staff member should 
write up a detai led description of it for the fi le. 
\Vhen the time comes to submit th e list of tr ial 
exhibits or make arguments at the pre-marking 
conference, the party offering the exhibit must be 
able to establish the c ivi l equ ivalen t of a chain of 
custody in order to overcome any objections from 
opposing counse l concerning the va lidity of the 
exh ibit. 

Sometimes the ex h ibit is one of many such 
items in common use, or the party wishing to use 
the item does not have custody or control of it. In 
that case, as part of the discovery process, request 
an inspec tion of the premises and as a follow-up, 
issue a deposition notice accom pan ied by a sub-
poena duces tecum and list th e item or iLems to be 
produced at the deposit ion. For example, several 
years ago, a plaintiff brought an act ion claiming 
she was injured when she tried to sit on a srool at 
her phys ic ian's office and it ro lled out from Lmder 
her. She alleged that the staff fa iled to warn her 
that (he stool had wheels. The defense d id not 
deny (har she fe ll in the examining room , bu t 
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denied liabi li ty on the grounds that the plaintiff 
was famil iar with the stool and that the wheels 
were clearly \·isible to her. The plaintiff's :morney 
requested the opportunity to inspect the office 
and both counse l went to the office after hours 
and inspected the stools and the examining room. 
The plaintiff identi fied the stoo ls in use in the 
office during the inspect ion as identical to the 
one she said ro lled out from under her. Th rough 
interrogator ies, plaint iff's counse l identified the 
staff working on the day the plaint iff alleged she 
was injured. Later, the plaintiff deposed the staff 
members on duty on the day in question and 
asked about the stool. Wh ile the plaintiff chose 
nor to issue a subpoena duces tecum for the stool, 
she certa inly could have done so. Counse l for 
the parties agreed at r.h e time of the inspect ion 
on a particular stool; marked it wi th the date of 
the inspection, the examining room from which 
it was obtained, and the name of the case; and it 
was agreed rha r defense counse l would reta in it in 
a locked ev idence c lose t until the time of trial. 

Un less the exh ib it is go ing to be used as 
impeachment evidence on ly, its ex istence and the 
fact that it will be a tria l exhibit must be disclosed 
dur ing the d iscovery process. lf in doubt about 
disclosing it, evaluate whether you wou ld want ro 
try the case without it- late d isclosure or failing 
to disclose an ex hibi t intended to be used at mal 
will oh en resu lt in a ruling barr ing th e use of the 
exhibit. And, if this is a case that would be beuer 
set tled, the existence of a credible and convinc-
ing exhibit ready for usc at trial could help make 
se ttlement a rea lity. 

The Case Didn't Settle-Now What? 
For some un known and now irre levan t reason, 
a case didn't settle, and it is going to have to be 
tried. In the midst of trial preparat ion , there are 
some special considerat ions for demonstrative 
evidence, not the least of which may be how to 
physically get it into rhe courtroom. 

J\:(ost courthouse staffs nre by now we ll 
acquainted wi th reques ts w set up various elec-
tronic tools to be used at tri al. However, if the 
demonstrative exh ibit is unusual, adva nce notice 
to the security staff and the court clerk can be 
\·ery he lpful. In particu lar, anyth ing that is bulky 
or contains enough meta l to set off the detectors 
or arouse security concerns should be d iscussed 
with th e appropriate secur ity and staff we ll before 
the day of tri a l. If the ex h ibit won' t make it in 
the front door, it can't help make the case in th e 
courtroom. The trial clerk should be made aware 
of th e possibl e need for ex tra space in the vau lt w 
store the tria l ex hibits. 

In preparing a witness to testify rcgmd ing 
demonstrative ev idence, start from the very beg in-
n ing to make the connection between the exhibit 

and the witness. Jvlake sure the witness is Yery 
fam ili ar with the exhibit, can identify it, and can 
Yerify the conneCEion between the exhib it and 
the issues in dispute. G iYe the witness an oppor-
tun ity to become very famil iar with handl ing and 
ta lking abou t the exhi bit as part of test ifying . By 
do ing so, the witness is likely robe less nervous on 
the stand and wi ll sound much less like a partici-
pant in a scripted exc hange . 

In order to get th e exh ibit actua ll y into ev i-
dence, the test imony offered by the witness will 
have to establish what the item is; how the wit-
n ess is familiar with it; how it relates to the issues 
in dispute; and if appropriate, when, how, and 
by whom it was kept safe between the incident 
gi\·ing rise to li tigation and the actua l trial. A 
clerk or support staff pe rson from the c li ent or 
counsel's office may be req uired to tes tify as to the 
methods used to safeguard the item or items in 
custody, should either the oppos ing party or the 
juclge raise a quest ion concern ing the s::tfekeeping 
of the exhibi t. 

Assuming that the i1 em is now a fu ll exhib it, for 
full effeCE, it must be publi shed tO the jury. lf the 
item was important enough to go to the trouble 
o f get ting it adm itted as an ex hi bi t, it is equa lly 
important that the find er of fact be allowed to 

hand le it and experience it for themselves at the 
rime it is adm itted, particu larly if more test imony 
regarding it wi ll be elicited fiOm witnesses. If nec-
essary, pe rmission should be obtained in ad vance 
from the court to allow the jurors to leave the 
box to examine Lhe object if it cannot be passed 
from hand to hand . Unlike the big-screen exh ibit, 
or ex hi bit notebook , there wi ll be considerable 
"dead t ime" whi le the members of the jury (or the 
bench) ac tually handle the item. While it may 
feel ex tremely awkward, particularly in jurisdic-
tions that frown on any delay, it is important 
no t to distrac t the jury whi le the exh ibit is being 
exami ned . Either stand quietly to one side or 
remain at the pod ium. Unless directly instructed 
to do so by the judge , do nor yi eld to th e tempta -
tion to fi ll in the sil ence by asking a question of 
the wi m ess. 

Once the jury has had the opportuni ty to 
exa mine the item, do not ignore it. Refer to it 
as often as is appropriate. J t does not need to be 
published aga in, :1nd in fact, the suggest ion is 
quite likely to be met wirh an objection tha t will 
be susrained . However, subsequent witnesses can 
certai nly be asked to refer to it as appropriate . For 
example, in the case invo lving the whee led stool, 
office staff- employees of the defendant-were 
call ed to testify conce rning admission records, 
o th er visits, and medical charts. Each witness was 
asked to look at the exhibit and stare whether h e 
or she cou ld identify it and where it was used in 
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th e \'arious rooms. Unlike a document or an elec-
tronic screen, a p iece of demonstrat ive evidence 
can remain fa irly vis ible dur ing much of the tria l. 

Certainly the exhibit should be used during 
closi ng argument where such argu ment is permi t-
reel; hold it before the jury, or place it where the 
jury can see it and make sure the members of the 
jury are reminded that they will have another 
opportun ity to hand le it for themselves during 
delibera tions. Practice the closi ng argument with 
the exhibit m make sure it is used effectiYe ly in 
the flow of the argument. Fo r instance , turning 
th e whee led swolupsicl e down to show rhe wheels 
only works if rhe stoo l can be easily lifted and held 
up long enough to make the point. 

The Verdict Is In- What Now? 
Trial is over and let's hope the resu lt was favor-
ab le. \Vhar now? During the posttrial per iod , 
espec iall y with a favorable result, the exhibits are 
o fren forgo rten as the next case or the work thm 
pi led up during tri al becomes a rri ority. Because 
a demonscrati\·e exhi bit is often one that cannot 
be duplicated, care must be taken m ensure that 
the exhibi t is nor lost, misplaced, or acciden ta ll y 
destroyed. In the event of an appeal, particularly 
one cl1m may result in a new trial , that exhibit 
may be needed. Whi le it should be standard tr ial 
pract ice, do no r forge r to veri fy with the tr ial 
clerk ar the end of the trial that the exhib it list 
is complete and accurate and that a ll rhe exhibits 
are safe!\' stored pend ing dec isions on posttrial 
motions and th e running of the appeal period. 

W"INJ ct.;::r.:?: or9/l H•]3 t en/_ ~rr l m,rtt'! l "':-.'i " IJ ievtdence 

l r is always a good idea w be on good terms 
with the counhouse staff, but when th e case 
involves something unusual, it is essen tia l. Make 
sure the courthouse staff knows chat the exhibit 
wi ll not be abandoned in the wake of the trial. 
\Vhile some jurisdictions will send no tice to the 
parties before tria l exhibi ts are des troyed, orhers 
do no r. It is a lways appropri ate to ask cha t not ice 
be attached to the exhibit stating that it should 
nm be destroyed without prior notice and giYing 
the aprlicabl e contact information. !vlake sure the 
exh ibits are picked up as soon as th e arplica ble 
t ime reriocls have ex pired. The less trouble the 
courthouse staff is ca used, the more cooperation 
they \\' ill give nex t rime. 

Next Time 
\\!hen the nex t diem file comes in, think in th ree 
d imen ions. Go beyond the e lectronic box and 
inYes tigate \\'h erher this is a case when demon-
strat ive evidence can be persuas i\·e in making 
the case for rh e client. Sometimes "hands on" 
ev idence is the best ev idence. It can be we ll worth 
the extra effo rt and tim e needed to iden tify it , 
obtain the ite m, safeguard it, and ensure that it 
will be m·a il able at the set tlement confe rence or, 
if necessa ry, ndmissible at tria l. 
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cr iminnl lit igat ion work anJ the sug~esrh.1ns offered here 
arise our of ci,·il lir igar ion wc,rk nly. The autho r wishes ro 
acknowledge rhe trni ning prcwided by Donn ld O'Brien ;md 
Thomas Anderson on the use of Jemnnsr_rati,·e evidence. 

2. Bla.:k's WU' Oi.:rion"T) , (6th eJ . 1990). 

This mformation or a11" ponion 
th ~reof may not be copied or 
disseminated in any fom1 orb\' a11v 
means or do\\'nloaded or stored in 
an electronic database or rerrie\'al 
S\'Stem "ithout the express \Hillen 
consenl of the American Bar 
Association 

W INTER 2009 proof 27 


	Barbara L. Horan
	David J. Volkin
	Kathleen M. Grover



